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CIRCULAR NOTE – REVISION OF THE SECURITIES CODE 

 

The Portuguese Securities Code (SC) is an essential tool for the regulation of the 

Portuguese capital market. It has been in force for more than 20 years and has now been 

subject to transversal revision. 

The revision pursues clear goals aligned with CMVM's positioning: 

1. simplification and reduction of regulatory burdens and barriers, including 

market operations, safeguarding investor protection and market integrity; 

2. greater alignment and harmonisation with European legislation that seek to 

eliminate legal or regulatory requirements of national level; 

3. changes to the legal framework for public offerings for distribution aimed at 

increasing the competitiveness of the national market both for current issuers and for 

potential new issuers of debt and shares; 

4. amendments to the legal framework for takeover bids to increase the efficiency 

and flexibility of their operation, as well as securing the protection of minority shareholders. 

The guiding principles of the aforementioned revision are listed and expanded below, in a 

necessarily brief manner but focused on the main impacts on issuers of securities. 

The revised version of the Securities Code provides for, 

 

In general: 

 

i. the deletion of the public company status. This amendment allows companies to 

finance themselves, including through access to a non-regulated market, by issuing equity 

instruments without being subject to the current rules applicable to public companies; for 

example, the communication of qualifying holdings or falling under the framework for 

mandatory takeover bid are mechanisms applicable only to companies with shares admitted 

to trading on a regulated market; 

ii. the admissibility of the issue of shares with plural voting rights (Article 21-D) (i.e., 

it will now be possible to create shares with more than 1 voting right, and its holding may 

be retained, for instance, by the founder(s) of the company or by key investors). This 

represents an additional instrument to render market capital dispersion more flexible [see 

more ]; 

iii. the simplification of the qualifying holdings framework (Article 16), notably by 

eliminating the communication duty in relation to the 2% threshold. This requirement will be 

deleted since it does not exist in most European markets and that, due to the need for 

monitoring and the risks associated with default situations, tended to drive away institutional 

investors who intended to take positions above 2%, but below 5%; 
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iv. the introduction of clarifications on the framework for the attribution of voting 

rights (Article 20) applicable to shareholders with qualifying holdings; 

v. the introduction of several rules to facilitate the exercise of voting rights in 

General Meetings, including a new form of legitimation certificates (Article 78); 

vi. the simplification and deletion of reporting duties considered non-essential or 

redundant - amendments to the SC may result in the elimination and/or clarification of 

approximately 50% of the issuers’ reporting duties, by amending the SC and the 

corresponding CMVM regulations; 

vii. the simplification of procedures by concentrating rules on the suspension of 

administrative proceedings, cancellations, repeals and suspensions of registrations and 

other permissive acts (new Article 364); 

viii. the refinement of the legislative technique in order to increase comprehensibility 

of the SC, including repealing articles that only referred to frameworks established in 

European regulations (for example, market abuse) and the simplification of rules, for 

example, the inclusion of a wording in some rules that only made reference to another 

diploma. 

 

 

In the market operations context: 

ix. the increase of the threshold from €5M to €8M below which the publication of a 

prospectus is not required; 

x. the elimination of the mandatory nature of the assistance and placement 

service in public offerings, thereby allowing for the reduction of costs incurred by offerors 

with services provided by financial intermediaries, which thus become voluntary (Article 

113); 

xi. flexibility in the choice of the language of the prospectus, in line with the recent 

CMVM practice thereby facilitating access for international investors via the Portuguese 

market; 

xii. the rules on takeover bids shall no longer apply to public debt exchange 

offers. This will promote issuers’ ability to repurchase debt instruments they have issued 

and will thus provide investors with an additional means of early monetisation of their 

investment; 

xiii. the provision of a more clear, uniform and flexible framework for the revision of 

public offerings at the offeror's initiative, granting greater flexibility for the issuer to react 

to variations in market conditions; 

xiv. the introduction of amendments to the liability framework for the contents of the 

prospectus (Article 149), so as to increase its alignment with the European framework and 

reduce costs; 
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xv. the clarification and facilitation of the requirements applicable to market exits, 

particularly by: 

a. the deletion of the (double) requirement that 90% of the voting rights covered 

by the takeover bid have been acquired in order to resort to the squeeze-out 

mechanism (Article 194); 

b. the provision of a new framework for opting-out from trading (Article 251-

F). 

xvi. the clarification of the procedure applicable to competing takeover bids, in order 

to favour their emergence for the benefit of the target companies' shareholders; 

xvii. the introduction of a maximum period for obtaining the administrative 

authorisations required for the launching of a takeover bid, rendering the calendar in which 

it shall take place transparent and predictable; 

xviii. the clarification of the circumstances that allow either to rule out the duty to 

launch a takeover bid – notably in cases of transmission upon death – or to demonstrate 

that no such duty has arisen – by means of negative proof of the constitution of a new 

control relationship; 

 

 

You may find further information on the items identified above in the attached annex.  

Lastly, we note that following the SC revision, the CMVM is already revising regulations 

applicable to issuers (e.g., Regulation No. 5/2008; Regulation No. 4/2013 and Instruction 

No. 1/2010) and the proposed amendments shall be shared with the market within a short 

period of time. 

Any query on the interpretation or practical application of any of these frameworks may be 

clarified with the CMVM's Issuers Department, preferably through the email address 

emitentes@cmvm.pt. 

 

Lisbon,  December 2021 

The Portuguese Securities Market Commission 

  

mailto:emitentes@cmvm.pt
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Annex  

 Details of the main amendments on Issuers introduced by the revision of the 

Securities Code 

 

1. Deletion of the ‘public company’ status 

The articles of the Securities Code that referred to the “public company”1 are amended and 

repealed, and the concept of “public company” will no longer be the regulatory model for issuers, 

similarly to what happens in most EU countries – where the regulatory model is rather that of the 

listed company.  

This greater alignment and convergence with European regulation allows for easier access to 

the market through the issuance of equity instruments, by requiring that current rules applicable 

to public companies (for example, on mandatory takeover bid or notification of qualifying 

holdings) solely be applicable to companies with shares admitted to trading on a regulated 

market. The current framework will no longer apply, as of 1 January 2023, to public companies 

without shares admitted to trading on a regulated market. If, cumulatively, the public company 

also has securities admitted to trading, the inherent legal framework will continue to apply to this 

circumstance (such as the rules on the disclosure of inside information); if, on the contrary, the 

company does not have securities admitted for trading, the automatic loss of the public company 

status will imply that it will no longer be subject to the supervision of the CMVM. 

 

2. Introduction of adjustments to the voting rights allocation framework 

With a view to clarifying the way of attributing voting rights in the context of control or group 

relationships, Article 20(1)(b) was adjusted and Article 21(3) was eliminated, in order to clarify 

that the voting rights held or attributable to a given company are also attributable to the company 

that controls it, but not the opposite (i.e., the voting rights held or attributable to the controlling 

company are not, due to the control relationship, attributable to the controlled company), given 

that in a control relationship, the susceptibility to exercise influence over the way in which votes 

are exercised lies in the dominant company and not in the controlled company. 

Additionally, and considering situations of shares given as security or managed, registered or 

deposited with a third party, it is clarified that there is only imputation of votes to this third party 

in cases where it may exercise the voting rights at its discretion, in the absence of specific 

instructions from the holder of the shares (Article 20(1)(f)). 

 

 
1 Amendments to the following legislation are also foreseen: the Insolvency and Corporate Recovery Code, approved by Decree-
Law No. 53/2004, of 18 March (Articles 203 and 204), the Commercial Companies Code approved by the Decree Law No 262/89, of 
2 September (Article 490), the Commercial Registration Code, approved by Decree-Law No. 403/86, of 3 December (Article 73), the 
Legal Framework of Credit Institutions and Financial Companies, approved by Decree-Law No. 298/92, of 31 December (Article 13-
B) and the General Framework for Collective Investment Undertakings, approved by Law No. 16/2015, of 24 February (Articles 11, 92-
B and 92-C) 
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3. Providing for the possibility of plural voting  

To improve the attractiveness and competitiveness of our market, the possibility of issuing shares 

with the right to plural voting is foreseen. This possibility constitutes an additional instrument for 

promoting the dispersion of capital in the market available to companies (Article 21-D). 

 

4. Participation and voting in general meetings 

The simplification and clarification of the applicable framework is foreseen by eliminating the 

requirement to send two statements by the shareholder who intends to participate in a general 

meeting, to the chair of the general meeting board and to the financial intermediary, with a single 

statement of participation being sent to the financial intermediary, together with other introduced 

clarifications (Article 23-C). 

Furthermore, it is clarified that the transfer of shares between the relevant registration date 

("record date") and the date of the general meeting does not affect the exercise of the right to 

participate and vote in the general meeting, notwithstanding the duty to communicate the transfer 

to the chair of the general meeting board. In other words, the person registered in compliance 

with the record date rules is legitimized to exercise voting rights at the general meeting to which 

the registration concerns, even if the person subsequently disposes, wholly or in part, the shares 

held. It is incumbent upon the chair of the general meeting board to be aware of this circumstance 

and act in accordance with the interests of the company, within the applicable legal powers. 

 

5. Revision of the public offering framework 

An extensive revision of the framework for public offerings of securities is carried out, foreseeing 

a set of simpler, less costly, and more adjusted solutions to the reality of issuers and the national 

capital market, with the aim of promoting and stimulating it. The main amendments are set out 

below: 

a. The concept of Public Offering and relation with the Prospectus Regulation 

The full entry into force on 21 July 2019 of Regulation (EU) 2017/1129 of the European 

Parliament and of the Council, of 14 June, on the prospectus to be published when securities 

are offered to the public or admitted to trading on a regulated market ("Prospectus Regulation"), 

determined the direct applicability of all its provisions in the national legal system, particularly in 

the subject of prospectuses for offers of securities to the public (corresponding to public 

distribution offers in the current meaning of the SC) and/or their admission to trading on a 

regulated market, although some matters remain within the scope of national law, such as the 

implementation of liability frameworks for the prospectus, vicissitudes and advertising related to 

the offers. It is therefore necessary to accommodate the legislative developments arising from 

the Prospectus Regulation at national level, also taking the opportunity to revisit the national 

system of public offers in its entirety, updating it with a view to its simplification and increasing 

harmonisation at European level. 
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The national concept of public offer is maintained as a uniting element of the concepts of offer of 

securities to the public ("OSP") and takeover bids, bearing in mind that this is a concept strongly 

rooted in the national legal system, in addition to its importance in the SC structure. In relation to 

the OSPs, it was decided to align it with the concept and scope of application defined in the 

Prospectus Regulation (definition in Article 2(d), accompanied by the list of exemptions from the 

obligation to publish a prospectus applicable to certain types of offers of securities to the public, 

requiring, in certain circumstances, the need to publish a document that replaces it). This is the 

criterion adopted at national level for the application to OSPs of the framework for public offers 

comprised in Title III. Regarding the concept of takeover bid, Article 173 now gathers all the 

criteria that were dispersed between this article and Articles 109 and 110, which are, respectively, 

amended and repealed. 

 

b. Voluntary nature of assistance and placement services in public offering 

Assistance in public offers is not a service that is foreseen in European regulations and that is 

why it is now set out to be of a voluntary nature. The deletion of its mandatory requirement allows 

the alignment of the national legal solution with the legal solutions in force in other jurisdictions. 

This measure is also intended to benefit issuers with a reduction in market access costs and to 

ensure consistency with the amendments in the framework for the liability for the content of the 

prospectus (Article 149), which will no longer be binding on the financial intermediary (which will 

be responsible if, and to the extent that it accepts to be identified as such in the prospectus). 

Deletion of the mandatory placement service in public offering is also foreseen. Notwithstanding 

the fact that this service is set out in European regulations, its contracting does not appear there 

as a mandatory requirement. Removing this requirement from national law not only promotes a 

cost reduction in the market access for issuers, who do not feel the need to use these services, 

but also gives them the flexibility in implementing the respective public offers. 

It should be noted that, even though Article 113 is repealed, the provisions of Article 126, which 

require the transmission of orders in public offers through financial intermediaries, will be 

maintained. 

 

c. Amendments to the legal framework for public offerings 

A new provision (Article 128-A) is introduced, along with the framework for revising the offer due 

to a change of circumstances (Article 128), establishing a general framework for the revision of 

public offers, which is clearer and more flexible, whereby the offeror may review the terms and 

conditions of the offer, which will not have to be limited to the modification of the consideration, 

provided that the offer as a whole, does not become less favourable for the respective 

addressees. Consequently, Article 172 is repealed. 
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d. Amendment to the prospectus liability framework 

In this revision, some legal aspects of the prospectus liability framework that have been raising 

doubts and that need to be clarified were reconsidered, and greater alignment of the national 

framework with the European framework was sought. Adjustments were made not only in light 

of what is required by Article 11 of the Prospectus Regulation, but also a more restricted definition 

of the entities that are liable for the contents of a prospectus (Article 149). 

In light of the above, it is clarified that only the members of the management and supervisory 

body and the statutory auditor of the offeror and of the issuer who are in office on the date of 

approval of the prospectus, may be responsible for its contents. To the extent that such persons 

are not in office at the date of the offer, their responsibility cannot be stated to correspond with 

any duty to inform at the time of the offer or with any obligation to monitor compliance of such 

duty at the time of the offer. Likewise, it may not be said that these members were bound by 

such a duty and responsibility, at the time they exercised their duties (at a date prior to the offer), 

when they could not foresee, at the time of the "certification" or "examination" of the accounts, 

that the same would later serve as the basis for a public offer. If the decision to launch the offer 

is subsequent to the term of office and if this is what determines special information duties and 

special monitoring obligations, for the benefit of investors and the market, it seems complex and 

disproportionate to be imposing such duties, with retroactive effects, to those who in the past 

could not be aware of such imposition and act in accordance with it. 

The responsibility of the financial intermediary for assisting with the offer is eliminated, in line 

with the deletion of the mandatory nature of the assistance services in public offerings, and the 

financial intermediary providing assistance services shall remain responsible for the prospectus 

if, and to the extent that, it accepts to be identified as such in the prospectus. Finally, the mention 

to the liability of promoters, in the case of subscription offers for incorporating companies, is 

eliminated, insofar as they are offerors themselves. 

In line with Article 11 of the Prospectus Regulation, it is now required that the responsibility for 

the information given in a prospectus lies with the guarantor, when applicable. 

 

e. Language of the Prospectus 

It is clarified that prospectuses regarding offers in Portugal may be drawn up in English, unless 

the CMVM objects to it, in accordance with the interests referred to in the relevant rule. In cases 

where the prospectus is drawn up in a language other than Portuguese, the CMVM may require 

the summary to be translated into Portuguese (Article 163-A). 

 

6. Main amendments to the legal framework for takeover bids  

The takeover bids legal framework, as laid down in the current Code, has undergone occasional 

specific legislative interventions over time, the most significant of which occurred in 2006 due to 

the adaptation of the national framework to the Takeover Directive.  
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During the time that has elapsed since the original provision of this framework and given the 

difficulties and opportunities for improvement highlighted by its practical application, a more 

significant revision is now appropriate. 

Guided by principles of simplification, of not imposing additional requirements compared to those 

arising from European legislation, of market improvement and promotion, the revision of the 

framework governing takeover bids focuses on a significant set of legal provisions that 

constitutes substantive changes (e.g. subject of the bid, duties of the target company, duty to 

launch, derogation from the duty, consideration, competitive offers and squeeze-outs) and 

procedural amendments (e.g. elimination of the launch announcement and clarification of the 

rules regarding the commencement, suspension, lifting of the suspension and end of the 

administrative procedure for registration of the takeover bid). Among the range of amendments 

introduced, the following should be highlighted: 

 

a. Purpose  

Article 173 sets out the reduction of the scope of application of the takeover bid framework to 

bids for the acquisition of shares and securities that grant the right to their subscription or 

acquisition, issued by a company whose shares are admitted to trading on a regulated market in 

Portugal. In fact, it was considered, after these years of practical application of the SC, that there 

was no justification for the takeover bids framework to be applicable to other types of securities 

(i.e. non-equity securities), and taking into account that said requirement is neither provided for 

in the Takeover Directive, nor does it have an equivalent rule in most European jurisdictions. As 

a result of the elimination of the public company status, it is foreseen that companies whose 

shares are admitted to trading on a regulated market in Portugal will be covered by a takeover 

bid. 

Moreover, the aforementioned Article 173 also includes exceptions to the scope of application of 

the takeover bids framework that are provided for in Article 111 (which is repealed), aligning the 

wording with the set out in the Takeover Directive. 

 

b. Pending conditions and detrimental issues to the registration of a takeover bid 

A framework that supports and clarifies the procedure for the registration of takeover bids whose 

launch relies on verifying certain circumstances (commonly known as "launch conditions") is 

foreseen, whether these are conditions in the proper sense, because they have been voluntarily 

affixed by the offeror (cf. Article 118(5)), or whether they concern detrimental issues such as 

administrative authorisations (cf. Article 118(6)). 

A cause of termination of the procedure due to the effect of time is set out - 6 months after its 

beginning in case administrative authorisations are required to be obtained, or 3 months if these 

are not required, in both cases extendable for an equal period in duly justified circumstances.  
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The aim, in both cases, is to clarify the deadlines in which the offeror, acting with the utmost 

diligence, must meet the conditions for the registration and launch of the takeover bid, in order 

to prevent the unjustified extension of the situation of uncertainty generated by the pending of 

the launching of the offer after its preliminary announcement, and at the same time, encouraging 

the offeror to promote the fulfilment of the "launch conditions" promptly and diligently, for the 

benefit of the addressees and the target company (potentially limited in its powers). It is also 

clarified that the procedure is terminated when one of the facts to which the takeover bid is 

subject to (such as the non-granting of an administrative authorisation) has not been 

achieved/fulfilled. 

 

c. Transactions during a takeover bid 

With the amendment to Article 180, it is foreseen that the trading of securities in the same class 

as those subject to the bid or those comprising the consideration outside a regulated market will 

be subject to the prior authorisation of the CMVM, releasing the target company from the 

mandatory issuance of an opinion prior to each request and providing greater celerity in the 

authorisation process. It is also foreseen that the acquisition of the aforementioned type of 

securities at a higher price will always require the offeror to increase the consideration, whether 

in a voluntary or mandatory takeover bid, considering that the difference in the existing 

frameworks is unfunded and providing equal treatment for the recipients of the offer. 

 

d. Target company report 

The target company's report on the opportunity and terms of the takeover bid, regulated by Article 

181, is an extremely important informative element for the shareholders to be able, within the 

scope of the takeover bid, to make more informed decisions, which in turn, enhances market 

efficiency at a time when changes to the company's shareholder structure are expected. This 

report is also important for clarifying other stakeholders, such as employees. Accordingly, 

considering its relevance, it is provided that the target company will make another statement on 

the offer, by determination of the CMVM, when the content of the prospectus draft that was 

considered by the management body for the issuance of its opinion has undergone substantial 

amendments. 

In order to provide greater transparency to the exercise of voting rights at the meeting of the 

management body, wherein the target company report on the offer and possible situations of 

conflict of interest are discussed and approved, it is required that the voting intention of each 

member of the management body and a reference to the existence of situations of conflicts of 

interest. which have influenced the exercise of the participation and voting right by each member 

of the management body, is included in the target company report. Indeed, the admissibility of 

the votes of members of the target company's management body who have a special proximity 

to the offeror company, notably because they are simultaneously directors, employees or service 

providers of that company, has been recurrently the subject of doctrinal discussion and different 

understandings.  
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It is acknowledged that this assessment will have to be carried out on a case-by-case basis in 

light of the specific circumstances of each member of the management body, of each target 

company and in light of the applicable corporate rules, but it is understood that it would be 

beneficial for the shareholders and other stakeholders of the target company to have greater 

transparency on the matter, therefore Article 181(3) is amended. 

 

e. Competing bids 

In Article 185, a substantial revision of the framework is foreseen. The framework is no longer 

based on the qualification of a bid as competing, which has been the subject of many queries 

raised by the market, but rather on the provision of specific duties according to the moment when 

each offer is announced or according to the moment when each offer is registered. The fact that 

a takeover bid has been announced is, therefore, taken as reference to define the regime to be 

followed by another bid that might subsequently be announced for the acquisition of securities 

of the same category and, also, the legal implications that this fact entails for the bid firstly 

announced. 

The national framework in force in this matter, when compared to the framework in force in other 

jurisdictions, proves to be particularly restrictive and less flexible for the offeror who subsequently 

announces its bids vis-à-vis the initial offeror. In order to confer greater flexibility to the framework 

and to avoid obstacles to the emergence of competing bids, it is foreseen the elimination of the 

legal requirement that obliges the competing bid not to contain conditions that render it less 

favourable than the previously announced bid. This will allow recipients to freely assess the 

merits of each bid, which involves subjective judgments, and may, therefore, lead to a different 

assessment by each recipient. However, in relation to the bid(s) subsequently announced, the 

requirements that the consideration must be at least 2% greater in value than the preceding offer, 

that it may not relate to fewer securities than those targeted by the previously announced bid, 

and that it may not contain a success clause that is more demanding than said previously 

announced bid are maintained. 

With regard to the competitive bids process, the amendments to Articles 185-A and 185-B aim 

to clarify the procedure that bids should follow, seeking, as a basic rule, to protect the claims of 

whoever achieves the registration of their offer first, regardless of whether or not they were the 

ones who first preliminarily announced their bid. The detailed reasons for the amendments can 

be found in the comments to the aforementioned articles in the preliminary draft. 

It should be noted that the competing bids framework aims to regulate the emergence of other 

takeover bids and the procedure to which they must comply, not being forbidden (and not being 

regulated in this scope) the emergence of other concepts.  
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f. Duty to launch. Extending the negative proof of control even in cases where the 50% 

threshold is exceeded 

The rules for attributing voting rights contained in Article 20 function with the assessment of 

duties to communicate qualifying holdings and to launch mandatory takeover bids. Each of these 

duties has a specific purpose, with a non-coincident scope: if, for transparency purposes, all 

circumstances from which the susceptibility to exercise influence over a given company emerges, 

or may emerge, are relevant for the purpose of imposing the duty to launch a takeover bid, only 

the circumstances that result in an effective power to exercise a dominant influence over the 

company via control over the exercise of voting rights will be relevant. As the criteria for attribution 

of voting rights are concentrated in a single article, one cannot disregard the circumstance and 

effects of the criteria for attributing voting rights that, when read in light of transparency purposes 

(Article 16), provide the interpreter and enforcer of the law a result that surpasses, in the concrete 

measure of the qualified holding thus determined, the effective measure of votes controllable by 

the participant(s) and, therefore, relevant for the purposes of imposing the duty of a takeover bid. 

In order to mitigate the undesirable effects that result from the imposition on the participant of 

the obligation to launch a takeover bid when, regardless of the extent of its participation for 

transparency purposes, it does not have the power to exert dominant influence, the Portuguese 

legal system already comprises the mechanism provided for in Article 187(2) and it is currently 

accepted that anyone exceeding the one third limit may prove before the CMVM that it neither 

holds control over the target company nor is involved in any group relationship with the same. 

It so happens that over the years, there have been several situations in which the attribution of 

voting rights, read in accordance with the transparency purposes, give rise to the attribution to a 

certain person of a holding above the threshold of 50% of the share capital, without, however, 

having the power to exert a dominant influence on a given company. Although these situations 

were occasionally but satisfactorily resolved with careful interpretation and application of the 

rules relevant to each specific case, the truth is that the lack of legal clarification - which is now 

provided - is likely to create doubts and uncertainty regarding the solution of the next concrete 

case, and it is therefore urgent to clarify that it is possible to carry out negative proof of control 

even in cases where the threshold of 50% of the voting rights is formally exceeded, when it does 

not result in the acquisition, ex novo, for the participant, of the power to exert dominant influence 

over the target company. 

The legal consequences of the successful completion of the negative proof of control in cases 

where the 50% threshold is exceeded do not differ from those that apply when the mere 

exceedance of the one third threshold is in question: the participant is required to communicate 

to CMVM any change in the percentage of voting rights that results in an increase of more than 

1% in relation to the situation previously communicated, and to launch a general takeover bid as 

soon as it falls into a situation that allows it to exercise dominant influence over the target 

company (regardless of having acquired more shares). 
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The opportunity is also taken to clarify the procedure to be followed in the event of negative proof 

of control, for the benefit of market transparency and to prevent situations of investors’ 

expectation of takeover bid that may not materialise (if the proof is successful). 

A more detailed explanation of the amendments can be found in the note on Article 187 in the 

preliminary draft. 

 

g. Consideration 

Article 5 of the Takeover Directive determines the need for the mandatory takeover bid to be 

carried out upon payment of an equitable price, this being understood as the highest price paid 

by the offeror or by persons acting in concert with it over a period of between 6 and 12 months 

before the bid. However, Member States are given the possibility to allow supervisory authorities 

to establish a list of circumstances in which the highest price may be changed, for example the 

fact that the highest price was set via agreement between the acquirer and the seller. 

A structural change in the combination of the two relevant criteria for the purposes of determining 

the consideration, contained in Article 188(1)(a)(b) is not envisaged, yet a small adjustment is 

introduced to accommodate, in the first of the aforementioned criteria, not only the highest price 

that is actually paid, but also the price that the offeror was obliged to pay (Article 188(1)(a) - in 

line with what has been the understanding of the CMVM under the current framework). 

In addition, it is proposed that the universe of entities that may determine the consideration be 

expanded. In this sense, in addition to auditors, other entities (such as investment banks, for 

example) may act as independent experts. It is foreseen that CMVM may determine, through 

regulation, the criteria for selecting experts, the minimum requirements regarding the structure 

and content of the corresponding reports, as well as other aspects on the scope and term of the 

assessment work to be carried out (Article 188(2)). 

In addition, rules are set out to clarify the amount of the consideration following the intervention 

of an expert and the disclosure of the expert's report to the market, so that its content can be 

known and can be inquired by interested parties (however, safeguarding the protection in that 

disclosure of aspects concerning commercial or industrial secrets or regarding the internal affairs 

of a company). 

It was also decided to clarify that, in the situations described in Article 188(3), the consideration 

is not equitable, setting aside the system of presumption which, in the absence of any indication 

to the contrary, should be considered rebuttable. In fact, legal certainty advises against the 

contestability of the use of an independent expert assessment when there are limited situations 

whose proof of irrelevance is, moreover, practically impossible. 
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h. Derogation of the duty to launch a takeover bid 

The prerequisites of the derogating takeover bid, in the case of Article 189(1)(a), have raised 

doubts, since it has been questioned whether  the price determined by reference to the 6 months 

prior to the preliminary announcement of the voluntary takeover bid should prevail, regardless of 

what happens until the conclusion of the voluntary offer (for example, if the offeror comes to 

acquire shares for a higher value or if the market price comes to reveal a higher price on the date 

on which, having ended the voluntary takeover bid, the launching of a [mandatory] takeover bid 

would be required). 

Consequently, the amendment seeks to clarify that the derogating voluntary takeover bid is the 

one where the consideration is, on the date of the respective registration, in line with the 

requirements of Article 188 (ruling out the possibility of interpreting that this price must be 

recalculated on the date where, after the conclusion of the voluntary takeover bid, the duty to 

launch a [mandatory] takeover bid would be constituted). 

An issue related to the former topic is whether the offeror is allowed to establish, as a condition 

for launching a voluntary takeover bid, the prior granting of the derogation by the CMVM. Even 

though it seems that this derogation can only be granted a posteriori - since it depends, forthwith, 

on the voluntary takeover bid having allowed the acquisition of control (which is only verifiable 

after completion) - it will make sense to safeguard that, for the benefit of transparency, 

predictability and legal certainty, that the offeror knows that the terms of the voluntary takeover 

bid being registered will allow it to benefit from the aforementioned derogation. Given the 

importance of the market being informed about the offeror's intention as to the derogating 

character, Article 189(4) provides that the respective procedure be processed before the 

registration of the takeover bid. This amendment also implies that the offeror announces the 

intent that the bid benefits from a derogation in the preliminary announcement (see Article 176).  

Article 189 also establishes amendments to the derogation framework due to financial 

restructuring following the need to adapt to The Insolvency and Corporate Recovery Code (CIRE) 

framework, with the criteria for the derogation resulting from merger being further clarified, given 

the doubts that arose due to the existing wording. 

Finally, considering the doubts that the mortis causa control transfers have been raising 

regarding the emergence of a situation generating the duty to launch a takeover bid, and taking 

into account the benefit that could result in terms of market promotion and access to it by new 

issuers from the possibility of the founding shareholder ensuring that the control of "their" 

company will remain within the family circle, even if it opens its capital to public investment, the 

exception of the duty to launch a takeover bid is reintroduced (which was included in the previous 

Securities Code) in the case of transferring mortis causa of shares that lead to a new controlling 

interest. 
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i. Squeeze-out 

Article 194(1) provides for the deletion of the dual limit of 90% of the voting rights corresponding 

to the share capital and 90% of the voting rights covered by the bid, with the possibility of 

exercising the squeeze-out right (and, consequently, the right to sell-out) being now dependent 

on the requirement that the first of the aforementioned thresholds is reached. In fact, the 

requirement of having reached 90% of the voting rights covered by the bid does not result from 

an imposition of the Takeover Directive, and therefore it is considered unnecessary to maintain 

that additional requirement, taking also into consideration the deletion of the status of public 

company and the balance with the solution for the voluntary exclusion from trading. 

In Article 194(2), the criteria to determine the consideration are adjusted: it is established that 

the price of the takeover bid prevails, unless, between the end of the offer and the registration of 

the squeeze-out, the offeror or persons acting with the former in any of the situations set out in 

Article 20, has/have acquired securities of the category that are the object of the offer for a higher 

value. In this case, this higher amount will be the amount required to be paid in the context of the 

squeeze-out, thus providing for equal treatment for shareholders in the same circumstances (i.e., 

treating the holders of the remaining shares in same way). 

 

 


