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CMVM Regulation No. 5/2007 
Clearing, Central Counterparty and Settlement 

This Regulation results from the requisite to embody the amendments introduced in 
the Securities Code as a consequence of the transposition of the Directive of the 
European Parliament and of the Council No. 2004/39/EC (MiFID), of 21 April. Said 
Directive was subsequently refined and elaborated by two Commission Statutes, 
Directive No. 2006/73/EC and Regulation (EC) No. 1287/2006, of 10 August. 
 
Likewise, this Regulation also reflects the market restructuring since 2000 and, in 
particular, the role evolved by the entity that participates as a central counterparty 
in transactions while ensuring compliance with its members’ obligations. 
 
In view of self-regulation principles and the supervisory powers of management 
entities, the implementation of the various passive replacement mechanisms being 
activated in the event of non-compliance by a participant is deemed to be negligible. 
Thereby preferring to enshrine only the general Framework that shall regulate said 
non-compliance, which should thereafter be appropriately evolved within the rules of 
the respective management entity. Mindful of the synergy which may be required in 
circumstances wherein participation by a central counterparty is warranted, the 
possibility of said replacement mechanisms being activated by said entity is explicitly 
provided for. 

Thus, pursuant to Articles 261/1, 273/1 and /2, and 369/1 the Securities Code, and 
after a public consultation and consultation with the Portuguese Central Bank (Banco 
de Portugal - BdP), Portuguese Treasury & Government Debt Agency (Instituto de 
Gestão do Crédito Público, IP), Portuguese Central Securities Depositary (Interbolsa - 
Sociedade Gestora de Sistemas de Liquidação e de Sistemas Centralizados de 
Valores Mobiliários, SA), Euronext Lisbon (Sociedade Gestora de Mercados 
Regulamentados, SA), MTS Portugal (Sociedade Gestora do Mercado Especial de 
Dívida Pública, SGMR, SA), OMIP (Operador do Mercado Ibérico de Energia, pólo 
português, SA), OMIClear (Sociedade de Compensação de Mercados de Energia SA), 
OPEX (Sociedade Gestora de Mercado de Valores Mobiliários Não Regulamentado, 
SA) and the management of Pexsettle, the Executive Board of the CMVM (Comissão 
do Mercado de Valores Mobiliários) hereby approved the following Regulation: 



 

Chapter I 
General Provisions 

 
Section I 

Scope and Rules of the System 
 

Article 1 
Scope 

 
1. The present Regulation shall apply to clearing systems, taking on the role of 
central counterparty and the settlement systems of financial instruments registered 
with the CMVM. 
 
2. In the event of the situation envisaged in Article 287/2 Securities Code, references 
to the management entity shall be deemed to cover, mutatis mutandis, all the 
participants in a system. 
 
3. References to securities systems and entities that manage same shall include the 
systems envisaged in Article 61/b)/1 and Article 99/2 Securities Code.  

 
Article 2 

General System Rules 
 

1. The management entity of the settlement system shall approve the necessary 
rules for the proper implementation of settlements, particularly the following: 
 
a) The frequency, business hours and any specific features of the various settlement 
processing cycles; 
 
b) The procedures and time periods for the various phases in the settlement process; 

c) The necessary security procedures in order to protect, in appropriate terms, the 
certainty and soundness of the registrations that are carried out. 

2. The management entity shall approve the rules concerning the issue of certificates 
based on its current registrations. 
 
3. In the event of the rules referred to in the abovementioned paragraph 1 not being 
included in the agreement establishing the system, said rules shall be submitted for 
approval by participants in the system in the manner and within the time period laid 
down by the system's management entity. 
 
4. Participants in a settlement system should expressly abide by all the rules 
governing said system or any that result from an agreement entered into by the 
system's management entity and other entities.  
 
5. The provisions of the preceding paragraphs are applicable, mutatis mutandis, to 
the management entities of clearing systems and the entities that undertake the 
duties of a central counterparty. 
 



 
 
 

Section II 
Connecting Factors with other Systems or Entities 

 
Article 3 

Connection Rules 
 

1. The connecting factors between a settlement system and other systems or entities 
shall be defined in the following: 
 
a) Rules of the actual management entity in the event of the connected systems 
being managed by the same entity; 
 
b) An agreement entered into between the management entities of the connected 
systems, if said systems are separate. 
 
2. The entities referred to in the preceding paragraph should justify before the CMVM 
that the said systems and the connecting factors established therein are suitable for 
the sound settlement of transactions and comply with the principles of security and 
reliability in force in Portugal or similar legislation. 
 

Article 4 
Mandatory Connections 

 
1. The management entities of settlement systems shall be required to establish 
connections with: 
 
a) The management entities of markets or multilateral trading facilities (MTF) the 
transactions of which are settled through the said systems where there is no central 
counterparty; 
 
b) The management entities of securities systems entailing settlements; 
 
c) The central counter-party concerning the settlement of positions involving 
financial instruments as envisaged in Article 2/1/d) and /e) Securities Code or where 
the rules of the market or system wherein the transactions to be settled require sad 
intervention; 
 
d) Clearing houses, whenever the clearing precedes settlement; 
 
e) The BdP (Banco de Portugal) or credit institutions where the system settles 
financial instruments transfer transactions that entail the transfer of money.  
 
2. The entity that undertakes the duties of central counterparty should mandatorily 
establish connections with the following: 
 
a) The management entities of markets or MTF, the transactions of which are 
guaranteed by said entity; 
 
b) Clearing houses whenever the clearing precedes settlement; 



 
c) The management entity of the settlement system, where the settlement of 
positions resulting from the transactions that are guaranteed by said entity is carried 
out; 
 
d) The BdP (Banco de Portugal) or credit institutions where the entity guarantees the 
transactions for the transfer of financial instruments to which the transfer of monies 
is linked. 
 

Article 5 
Contents 

 
1. Depending on the circumstances, the connections established shall establish the 
following: 
 
a) The possibility of opening accounts with the systems with which agreements have 
been signed; 
 
b) The necessary exchange of information for compliance with the duties assigned to 
each connected entity. 
 
2. The exchange of information referred to in the preceding sub-paragraph b) shall 
include the following: 
 
a) The conveying of the necessary information by the management entity of the 
market or MTF to the settlement system for the settlement of transactions carried 
out within its system. This may be accomplished directly or by means of the clearing 
system or central counterparty; 
 
b) The conveying of the system participants' net positions, which were calculated by 
the clearing system, to the settlement system. This was based on the information 
which was provided by the management entity of the market or MTF or the actual 
participants; 
 
c) The provision of updated information on balances of securities available for 
settlement by the management entities of securities systems; 
 
d) The conveying of information by the settlement system to the management 
entities of securities systems. Said information concerns the debits and credits 
carried out, or to be carried out, on its accounts. 

 
 

Section III 
Information 

 
Article 6 

Information 
 

1. The participants in the system should provide the management entity of the 
settlement system or entity that undertakes the duties of central counterparty with 
all the information necessary for its sound functioning and notify said entity of any 
error detected in the transactions carried out. 



 
 
2. The management entity of the settlement system shall provide any information 
requested by the participants and other entities with which it has signed liaison 
agreements, particularly on the execution of transfer orders and other transactions 
carried out. 
 
3. Management entities of settlement systems or entities that undertake the duties 
of central counter-party, depending on the circumstances, shall enable the CMVM to 
have regular access to the settlements carried out and shall inform the CMVM of 
noncompliance recorded, the precautionary measures taken and the penalties 
imposed. 
 
4. The entity that activates the replacement procedure required for the proper 
settlement of its transactions shall inform the CMVM of the respective activation.  
 
 

Chapter II 
Functioning of Settlement Systems 

 
Section I 

Transfer Orders and Clearing 
 

Article 7 
Validity and Irrevocability of Transfer Orders 

 
The management entity of settlement systems shall adopt procedures that will 
permit the following: 
 
a) Confirm the validity of transfer orders, particularly the source of same or the 
respective authenticity or integrity before said orders are considered to be final; 
 
b) Prevent the rescission of orders as from the moment said orders become final.  
 

Article 8 
Notification of Transactions 

 
1. The notification of transactions to be settled that have been carried out in a 
regulated market or multilateral trading facility shall be pursued by the respective 
management entity, either directly or through a clearing house. Likewise the latter 
shall notify the participants that should carry out the settlement;   
 
2. The participant appointed to carry out the settlement shall notify the system about 
the accounts involved if the same have not been identified pursuant to paragraph 1. 
 
3. The settlement system should enable the management entity and participants to 
correct any errors and appoint another participant in accordance with the respective 
rules.  



 
 

Article 9 
Multilateral Clearing 

 
In case of multilateral clearing, the management entity of the settlement system or 
another entity with which an agreement has been concluded, shall ensure the 
settlement of any balances resulting from the clearing, in accordance with the 
provisions of the respective rules. 
  

Article 10 
Criteria for Clearing 

1. Provided that the same financial instrument is involved and the same participant 
has an account with the system, transactions carried out in different regulated 
markets or MTF and settled by the same system may be cleared in the same 
procedure. 

2. The clearing referred to in the preceding paragraph shall be carried out in 
accordance with criteria laid down by the clearing house, complying with the 
following priorities: 
 
a) Regulated market or MTF transactions; 
 
b) Order of registration in the system. 
 
3. Implementation of the transaction referred to in the abovementioned paragraph 
shall be covered by the rules of the competent entity, which also define the rules for 
clearing transactions carried out in the same regulated market or MTF. 
 
4. In specific cases duly justified by the type of transaction, the CMVM may authorise 
that the rules referred to in the preceding paragraph shall establish that the clearing 
of transactions executed outside a regulated market or MTF may have priority over 
transactions carried out in a regulated market or MTF.  

 
 

Section II 
Settlement  

 
Article 11 
Concept  

 
Settlement is deemed to be carried out by executing the orders for the transfer of 
financial instruments or cash, if applicable, by making the corresponding entries in 
the accounts of the systems involved, notwithstanding the provisions of BdP (Banco 
de Portugal) Regulations. 
 

Article 12 
Time Limits 

 
1. The settlement of transactions carried out in a regulated market or MTF shall take 
place within three business days as from the implementation or maturity of the 
transaction. 



 
 
2. The settlement of transactions executed outside a regulated market or MTF shall 
take place as follows: 
 
a) At a time agreed upon by the participants; or 
 
b) In the absence of an agreement, within the time period laid down in the system's 
rules. 
 
3. The system's rules establish the deadlines and time limits within which an 
agreement such as that referred to in sub-paragraph a) of the preceding paragraph 
may be expressed. 
 

Article 13 
Non-Compliance 

 
1. In the event of a participant failing to fulfil its obligations within the due time 
period, the management entity of the system or entity that undertakes the duties of 
central counterparty, depending on the circumstances and in accordance with the 
provisions of the respective rules, may: 
 
a) Grant a further time period for carrying out the settlement; 
 
b) Activate replacement procedure; 
 
c) In the event of default, notify the said participant that the settlement shall not be 
carried out and that the transaction is deemed to be reversed; 
 
d) Enforce the guarantees provided by the participant. 
 
2. Taking into account the type of transaction, regulated market or MTF wherein it 
was carried out and the existence of an entity that undertakes the duties of central 
counterparty, the procedures referred to in paragraph 1 shall be adopted in 
accordance with the order established in the system's rules.  
 
3. In the event of an entity that undertakes the duties of central counterparty, 
paragraph 1/c) shall not apply, with the respective rules to the consequences of non-
compliance being implemented.   
 
4. Notwithstanding the provisions of the preceding paragraph, in the case of  
inadequate financial instruments the participant in whose account said shortcomings 
were recorded shall bear all the costs that the central counterparty incurred due to 
the settlement. 
 



 
Section III 

Specific Rules on Futures Trading  
 

Article 14 
Daily Settlement and Settlement on Maturity 

  
1. Unless otherwise established in the standard contractual conditions, the gain and 
loss adjustments shall be settled on a daily basis in accordance with reference prices 
calculated by the management entity of the regulated market, MTF or an entity that 
undertakes the duties of central counterparty. 
 
2. Whenever it is deemed necessary for the interests of the regulated market or MTF 
to be protected, the entity that undertakes the duties of central counterparty may 
order the adoption of alternative procedures for settlement on maturity, particularly 
by arbitrating reference prices, changing the time limits for settlement or the 
delivery of financial instruments solely for financial settlement. 
 

Article 15 
Managing Positions 

 
During the time period in which the positions are managed, open positions shall be 
recorded by the entity that undertakes the duties of central counterparty with the 
following required information: 
 
a) Recorded positions; 
 
b) Premiums on options pending settlement; 
 
c) Gain and loss adjustments; 
 
d) Provision, increase and release of guarantees; 
 
e) Closure of positions or transfer thereof to other participants; 
 
f) Clearing carried out; 
 
g) Commission due or paid to the management entity. 
 

Article 16 
Amendments to Records 

 
1. The records referred to in the preceding Article may only be amended as follows: 
 
a) Obvious relevant errors; 
 
b) In case of succession, donation or legal subrogation. 
 



 
 
2. In addition to transfers required by the type of accounts wherein same are initially 
registered and those considered by the central counter-party, positions recorded in 
the accounts may only be transferred as follows: 
 
a)  Between accounts belonging to the same participant; 
 
b) Between accounts belonging to the same client, held with the same or different 
participants; 
 
c) Between accounts belonging to several clients and opened with the same or 
different participants, as defined by the central counter-party. 
 
3. The amendments referred to in the preceding paragraphs shall be carried out and 
approved by the entity that undertakes the duties of central counterparty, at its own 
initiative or at the request of the participants in whose accounts the concerned 
transactions or transfers are recorded. 
 
4. Pursuant to paragraphs 1 and 2, the central counter-party may require the 
participant to request any amendment to the presentation of documents that 
substantiates the said application. 
 
5. For the purposes of this Article, the records shall only be deemed to be amended 
when the amendment has been carried out in the accounts system.  
 

 
Chapter III 

System Guarantee 
 

Article 17 
Back-up System 

  
1. The back-up system rules for the settlement system shall include rules relating to 
the following: 
 
a) The settlement guarantee fund; 
 
b) The prudential ratios required by the management entity; 
 
c) The rules on separate accounting; 
 
d) Technical requirements to be complied with by the settlement system. 
 
2. In the event of an entity undertaking the duties of a central counterparty, the 
rules relating to guarantees for transactions shall be included in the back-up system 
of said entity. 
 
3. The rules referred to in paragraph 1/a) and /b) are laid down in the CMVM 
regulations specifically approved for this purpose. 
 



 
 

Article 18 
Central Counterparty 

 
Notwithstanding the provisions of Article 258/3 Securities Code, the duties of central 
counter-party may only be undertaken by the management entity of the regulated 
market or MTF in which the transactions were carried out or by another entity duly 
accepted and authorised to pursue said functions. 
 

Article 19 
Guarantees in favour of the Central Counterparty 

 
1. In all transactions wherein an entity has undertaken the duties of central 
counterparty, the members of said entity are obliged to provide preliminary 
guarantees in favour of said entity. 
 
2. The rules concerning the provision of guarantees referred to in the preceding 
paragraph shall be approved by the entity undertaking the duties of central 
counterparty, accepted by its members and defined as follows: 
 
a) The assets pledged as security deposit for each transaction; 
 
b) The value of the security deposit; 
 
c) The manner and time limits for the provision, increase and replacement of the 
security deposit; 
 
d) The procedures to be followed in case of non-compliance; 
 
e) The fees charged by the central counterparty. 
  
3. During the trading suspension of financial instruments, the central counterparty, 
maintains the right to call for the guarantees due.  

 
Article 20 

Prudential Ratios and Requirements of Participants 
 

Depending on the circumstances and subject to the approval by the CMVM, the entity 
that manages the settlement system or that undertakes the duties of central 
counterparty shall establish the requirements to be complied with by the system’s 
participants and the limits to be complied with as to the liabilities that may be 
assumed by said participants, such as: 
 
a) The minimum capital required from the participants; 
 
b) The exposure limits for each participant.  



 
 

Article 21 
Technical Requirements 

 
1. For the purpose of guaranteeing the security of the settlement system the 
respective management entity should carry out the following: 
 
a) Make back-ups of the information relating to the settlement system that it 
manages and keep same for a minimum period of 30 business days on different 
storage media; 
 
b) Sign appropriate insurance agreements in order to cover the responsibilities 
inherent to the functioning of the system; 
 
c) Carry out regular audits on the technical and computer resources used and inform 
the CMVM the results thereof; 
 
d) Establish liaisons with participants in the systems so as to safeguard the security 
and supply of communications; 
 
e) Restrict access to the settlement systems both in physical and information 
technology terms. 
 
2. The CMVM may require that the settlement system's management entity has 
alternative settlement systems in the event of failure in the main system. 
 

Chapter IV 
Final Provisions 

 
Article 22 

Repeal 

The CMVM Regulation No. 15/2000, of 23rd February, is hereby repealed.  

 
Article 23 

Entry into Force 

This Regulation shall come into force on the day after publication.  

 

Lisbon, 9 November 2007 – Chairman of the Executive Board - Carlos Tavares, Vice-
Chairman of the Executive Board - Amadeu Ferreira 


